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Court of Appeals of the District of Columbia 


No. 3177. 

Rebecca Rappaport, Appellant, 

vs. 

Capital Traction Company, a Corporation. 

0 Supreme Court of the District of Columbia. 

At Law. No. 58,333. 

Rebecca Rappaport, Plaintiff, 
vs. 

Capital Traction Company, a Corporation, Defendant 

United States of America, 

District of Columbia, ss: 

th , a ‘,j n , the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit — 

# * 

Declaration . 

* 4 

Filed August 11, 1915. 

In the Supreme Court of the District of Columbia. 

Law. No. 58,333. 

i 

Rebecca Rappaport, Plaintiff, 
vs. 

Capital Traction Company, a Corporation, Defendant. 

The plaintiff, Rebecca Rappaport, sues the defendant, Capital 
1 raction Company, a corporation, for that at the time of the griev- 
anc« hereinafter mentioned, the defendant owned the tracks of a 
street railway line, which tracks were upon and extended along a 
1—3177a 
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public street or highway in the City of Washington, District of 
Columbia, known as 8th Street, Northeast, and along other streets 
and highways in the said City and District, and operated by means 
of electricity certain street cars on said tracks; that on or about, to 
wit, the 14th day of June, A. D., 1915, while the plaintiff was at¬ 
tempting to alight from a south-bound car of the said defendant 
company, which had stopped on the north side of “K” Street North¬ 
east, at or about the intersection of the said 8th Street with the said 
“K” Street, in said City and District, and while the plaintiff was 
exercising due and reasonable care in that regard, the said car from 
which the plaintiff was alighting, or attempting to alight, was 
started, which caused the car to move suddenly, which sudden move¬ 
ment of the car, while the plaintiff was attempting to alight from 
said car, caused the plaintiff to be thrown from said car to and upon 
the street with great force and violence, and plaintiff was then 
2 and there severely injured in and about her head, neck, back, 
left shoulder, left leg, hip, and hand and stomach, arm and 
side. Plaintiff also suffered severe injury to her spinal column, and 
internal injuries, resulting in permanent injury to her head, neck, 
hack, left shoulder, arm, side, spinal column and internally, and 
the plaintiff was severely bruised and wounded. The plaintiff then 
and there suffered a severe nervous shock, which said nervous shock 
is of a permanent nature, and the plaintiff’s health and strength was 
seriously impaired, and will be permanently impaired, all of which 
said injuries permanently incapacitated the plaintiff in the pursuit 
of her calling, which was that of a housewife, and assisting her hus¬ 
band in the operation of his store; that by means of the premises the 
plaintiff wa« then and there greatly bruised, hurt and wounded, and 
became and was made sick, sore, lame and disordered for a long 
space of time, to wit, hitherto, and will so remain and continue in 
the future; that the plaintiff was put to great expense and is at this 
time under heavy expense in procuring attention and drugs in an 
effort to cure herself of said injuries so received as aforesaid, and she 
"’ill be compelled to expend large sums in the future in an effort 
to cure herself of said injuries, all to the damage of the plaintiff in 
the sum of $10,000. 

Wherefore the plaintiff brings this suit and claims of the defend¬ 
ant the sum of $10,000, besides the costs of this suit. 

W. GWYNN GARDINER, 

Attorney for Plaintiff. 


3 Plea . 

Filed September 4, 1915. 

******* 

For plea to the declaration, the defendant says that it is not guilty 
in the manner and form therein alleged. 

FRANK J. HOGAN, 
Attorney for the Defendant. 

September 4,1915. 
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Joinder of Issue. 

Filed September 17, 1915. 

* 

fore X h P ereH' ,ff j ° inS iSSU6 ° n ‘ he Plea of the d ^dant hereto- 

W. GWYNN GARDINER, 

Attorney for Plaintiff. 

Memorandum. 

June 27, 1917. erdict for Defendant. 

4 Supreme Court of the District of Columbia. 

% 

Tuesday, July 3, 1917. 

presiding. resUmed pursuant adjournment, Mr. Justice Siddons 


l “' in ,hu **• h *™* 

bv the ne^°«nH a h galnSt pla ‘, ntlff ‘ he costs of lts defense, to be taxef 
d\ toe Clerk, and have execution thereof. 

Friday, July 6th, 1917. 

JuSrpreXf pursuant t0 adjournment, Hon. F. L. Siddons, 


Come now the parties hereto by their respective attorneys of record • 
''^ ere , u P° n ’ ‘he plaintiff by her attorney, in open court, not ©3 an 
appeal from the judgment entered herein July 3d, 1917, and there- 

OneHindTedDollars 8 * hereby in the SUm of 

* ' Memoranda. 

July 16, 1917.—Appeal bond approved and filed. 

f FvS 18 !- 9,191 ^~ Tl / ne to file Transcript of Record and submit Bill 
of Exceptions extended to October 1, 1917. 

Bil? C ,!f 1 Fv Jiif 17,- 7 Ti ? J to xi e Transcript of Record and submit 
i*ill of Exceptions extended to November 5, 1917. 
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November 30,1917.—Time to file Transcript of Record and submit 
Bill of Exceptions extended to January 2, 1918. 

October 31, 1917.—Time to file Transcript of Record and submit 
Bill of Exceptions extended to December 1, 1917. » 

December 31,1917.—Time to file Transcript of Record and submit 
Bill of Exceptions extended to February 2, 1918. 

Februarv 1, 1918.—Time to file Transcript of Record and 
6 submit Bill of Exceptions extended to March 2, 1918. 

March 1,1918.—Time to file Transcript of Record and sub¬ 
mit Bill of Exceptions extended to April 2, 1918. 


Supreme Court of the District of Columbia. 

Saturday, March 30, 1918. 

Session resumed pursuant to adjournment, Mr. Chief Justice Cov¬ 
ington presiding. 

******* 

Now cornea here the plaintiff by her Attorney of record and prays 
the Court to sign and make part of the record, her Bill of Exceptions 
taken during the trial of this cause, now for then, which is hereby 
accordingly done. 

Assignment of Errors. 

Filed April 5, 1918. ’ 

******* 

1. The trial court erred in permitting defendant s counsel to cross- 
examine the witness, plaintiff’ s son, as to when the plaintiff employed 
counsel. 

2. The court erred in overruling the motion of plaintiff ’s counsel to 

strike out all of the testimony given bv the witness, plaintiffs 
7 son, on cross-examination, relating to the emplovment of coun¬ 
sel by the plaintiff. 

3. The court erred in refusing to allow counsel for plaintiff to in¬ 
troduce evidence in rebuttal to prove that witnesses whose names had 
been delivered to the defendant company, had not been produced at 
the trial as witnesses, by the defendant. 

4. The court erred in refusing to permit counsel for plaintiff to 
prove that the defendant had under subpoena and present in court, 
ready to testify during the trial of this case, one or'more persons 
whose names had been furnished to the defendant company as wit¬ 
nesses by the said company’s conductor* 

5. The court erred in refusing to permit counsel for the plaintiff to 
argue to the jury that the witnesses referred to in the foregoing assign¬ 
ment of error w’ere not produced by the defendant as witnesses on the 
trial of this case, and it was a matter of reasonable inference, to be 
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considered by the jury, that the said persons were not called as wit- 
nesses because the testimony which they would have given was adverse 
to the defendant. 

W. GWYNN GARDINER, 
EDWARD S. DUVALL, 

Attorneys for Plaintiff and Appellant. 

8 Designation of Record. 

Filed April 5, 1918. 


To the Clerk of the Supreme Court of the District of Columbia: 

Please prepare the transcript of record on appeal in the above en¬ 
titled case and include therein the following, to wit* 

1. Declaration; 

2. Defendant’s plea; 

3. Plaintiff’s Joinder of Issue; 

4. Memorandum of trial and verdict; 
o. Judgment on verdict; 

6. Notation of Appeal; 

7. Memorandum of Appeal Bond; 

8. Memoranda of orders extending time for submission of bill of 
exceptions and filing transcript of record • 

9. Bill of Exceptions; 

10. Assignment of Errors; 

11. This designation. 

W. GWYNN GARDINER, 
EDWARD S. DUVALL, 

Attorneys for Plaintiff and Appellant. 

Copy of the foregoing designation of record received on this 5 dav 
of April 1918. 1 

FRANK J. HOGAN, 

D„ 

Attorncy for Defendant and Appellee. 


9 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbm, hereby certify the foregoing pages numbered from 1 to 8, 
both inclusive, to be a true and correct transcript of the record, ac- 

™w ,n r K .i? d ! rect,0ns , of counsel „ h , erein Bled, p op.v of which is made 
part of this transcript, in cause No. 58333 at Law, wherein Rebecca 

bTSnf PI T“ ff and ^Pifi* 1 Traction Company, a corporation, 
^Defendant, as the same remains upon the files and of record in said 
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In testimony whereof. I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 12th 
day of April, 1918. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk . 

10 In the Supreme Court of the District of Columbia. 

At Law. No. 58333. 

Rebecca Rappaport, Plaintiff, 

vs. 

Capital Traction Company, Defendant. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on for trial 
before Mr. Chief Justice Covington and a Jury on June 27, A. D. 
1917, W. Gwynn Gardiner, Esq. appearing on behalf of the plaintiff 
and Frank J. Hogan, Esq. appearing on behalf of the defendant 
company. 

Thereupon the plaintiff, to maintain the issues on her part joined, 
produced her son, Walter Rappaport, who testified in substance that 
he is a medical student, that at the time of the accident he resided 
at home of his mother, the plaintiff; that he saw his mother about 
midnight on the date of the accident, at which time she was in a 
semi-conscious condition; that she could not talk to witness, nor 
witness to her; she was in bed; she just moaned and groaned and 
tossed about and complained by her actions; the next day the doctor 
came three times; she was in the same condition as the night before, 
groaning and muttering unintelligibly; nothing the family could 
do for her could pacify her; she could not keep quiet; this necessi¬ 
tated calling of the doctor, and even after he would leave he w’ould 
have to be called back again, because her condition seemed to be 
serious; as soon as the doctor would leave she would call for him 
again “and wo would have to call him back, and that condition 
lasted, I should say—that serious condition—for over a 

11 woek, and for the w hole summer I was prevented from taking 
a position anvw’here, because I had to stay home, having to 

help my father downstairs and try to assist my mother upstairs as 
much as I couldto the be6t of his recollection plaintiff stayed in 
bed until early fall; she tried to come dowmstairs in September, but 
had to go back to bed again, w’here she remained until October; she 
was being treated by a physician and taking medicine all the time, 
having been under treatment ever since the accident ; she did not 
leave her bed at all during the summer; after she did come down¬ 
stairs she was very weak, nervous, always in pain, and complained 
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rtirr'" 1 " sri?. itssg c 

Zt 51 “ c "Siw ,;KSi“ ;s? * ,'c 1 t-r 

t!f ac «dent, but knows it was soon after the accident- 
to the question what connection did he have with nuttino- in tv^ 

claim counsel for the plaintiff objected on the ground that there^ 
nothing shown now that will show its materiality and on th* fnrthan 
ground that it is absolutely immaterial when he put the claim in 
which objection was overruled, to which action oftoe Court e™ce£ 
tion was duly noted; thereupon the witness answered that he 
12 persona ly did not put in the claim and did not ™e it pm 

until l, ,hen testified that he did not know Mr Gardmer 

at our house ”- He - th —p- '-Ste 

. . J hat wi H help you fix the date. I asked vou a while aeo 

^ ut .J e '® e - , I show you this letter of June 18/1915 Can you 

JuLe 18 19lVih» h 8 r ° r n ?‘ y ° U , r Mother saw Mr - Gardiner about 
tWnk—- 191 (h d ‘ ng e?sletter)? A ' (Reading.) I should 

had^ 1 '* USt Want y0Ur lj6St recollection. A. I should think he 

Q. Aou remember that the accident was on June 14 1915? 4 
Y ^-s>r-Flag Day, if I am not mistaken. ’ ; A ‘ 

y. Then vour Mother’s consultation with Mr. Gardiner at the 
house was four days after the accident, about? A. Yes sir.” 

th^- n f S ,w h -! r test ‘ fie< ? that he was not employed at the time of 
the trial; that it was only about two weeks from the time when 

eonrn VS? open and that he “could not get employment on ac¬ 
count of this case”; that he expected the case to come up at anv 
moment and there was no reason for him to get employment and 
then leave it for the case within the first week or so. P The witness 
thereupon described the arrangement of the house as to the situa- 
tion of his room and the room of his sister, as regards the room^- 

mitlf hlS lno,ller , and stated that when he went through his 
mothers room nights, he would stop by her bed and she would be 

Ww a , nd ta k t0 hln ?. ; that his mother helps his father in tta 
latter s store now very little; that she serves customers in the store 

Jwurred 0n ’ ^ cross - exatnination being concluded, the following, 
it being ^^evident^thaMhere is^no^oimecdon^the^quMtioM simper 

i ” y - lh “ -L-V inTcfi 

“The Court: Not at this time. 
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“Mr. Gardiner: Your Honor will allow me an exception? 

“The Court: Yes. The Court will say to the jury that it has no 
bearing on the question of either the negligence of the defendant or 
the fact that there was an injury to the plaintiff, but that what cir¬ 
cumstances may eventually come from the character of the 

13 injury, as indicated by the time at which the claim was put 
in, can only be determined when additional evidence is 

offered bv the defendant, if anv. 

“Mr. Hogan: If we ever come to that, I have no doubt of my 
ability to show the Court and jury the materiality and applicability 
of that testimony. 

“Mr. Gardiner: Very well. I stand by my motion and your 
Honor’s ruling. 

“The Court : Very well.” 

Thereupon, further to maintain the issues on her part joined, 
the plaintiff produced as a witness her daughter, Mrs. 
Annie Yatkowsky, who testified in substance that at the time of 
the accident, she was living with her mother; that she saw her 
mother when the latter was brought home immediately after the 
accident; that her mother was promptly put to bed; that her mother 
was in a stupor, and when she was aroused she would say “I am all 
right”, and then she went right off again, so that “when we talked 
to her she did not answer”; that the next day her condition, if any¬ 
thing, seemed to be worse; the witness then described the bruised 
condition of plaintiff's back and stomach and hands, and stated 
that the discoloration did not commence to leave for over five or six 
weeks; the same was true as to the swelling; during all that time 
plaintiff was in bed; during that time plaintiff’s condition was so bad 
that witness, who was an employee of the Bureau of Engraving and 
Printing, stayed at home from work, not returning to work until 
around the first of August; that from the loth of June until the 
first of August, as to the attention she gave her mother, she said 
“I did not leave the house for a minute”, and during that interval 
plaintiff “did not sleep at all”. Upon counsel saying to witness 
“You do not mean she did not sleep at all”, the witness answered 
“she was restless all night long. She was turning and groaning. 
She did dose off, of course, I mean she did not sleep well one night.” 
(Testimony of this witness inserted in Bill of Exceptions at in¬ 
stance of defendant and over plaintiff’s objection). 

Plaintiff offered testimony of herself and one witness to 

14 show that on June 14, 1915, the plaintiff was in the act of 
getting off said car, and was standing on the running-board 

of said car, being in the act of putting her foot on the ground, and 
that while in this position the car started, throwing her to the 
pavement and seriously injuring her. 

Thereupon the defendant offered evidence therein to show that 
the car did stop at 8th and G Street Northeast where the plaintiff 
claimed that it had, but that in fact, the plaintiff did not attempt to 
get off until after the car had actually started, and in support of their 
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‘I" thU regard ’ th «y P^uced as witnesses the motorman 

SillThf. h " g S ?' d tar 8,1(1 one Passenger; the latter tes- 

J2.K h f e . dld 1not see , th ® Plaintiff at all until she was in the act 

cmlrJv 8 f ? r he /T hud sto Pl >e<1 the second time. During the 

Srr: f° i‘ e , tonduct ? r ,n eharge of said car, who was 
k. 1 defendant as a witness, the conductor testified that 

fhJn^ U T ed the names of S1X or eight "'itnesses and had turned 
tnem into the company. 

thPr UP ° n> i he ^ e [ end f nt called ^ncis C. Crow, who testified 
that he is employed by the defendant; is connected with the office 

J ? ? oun ® e, > and J s in char ge of the investigation of claims for its 
lega department, that at the request of defendant’s counsel, he re- 
cently Msited the store of plaintiffs husband, where he found plain- 

s!Lh th«t e K "’ aitin ^ customers; he described the store, 

stated that he talked with and observed the plaintiff, the latter walk¬ 
ing U P and down behind the counter three times, observed her stoop 
down behind the counter and pick up an article with which to fill 
an order, and also observed her walk out from between the counters 
i and cross the store; that there was no limp or impediment of 

lo any character in her motion, and when she stooped to pick 

,, * i!T • artlcle re [ erre d to there was no restriction of motion: 
that while in the store there was no impediment or restriction to her 
movement, yet while in court witness was impressed with the slow 
restricted motion used by plaintiff, as she walked in the court room’ 
limping and with apparent effort, of which there was none when 
witness saw her in the store. . 

The foregoing is in substance the entire direct examination of 
the witness Crow\ 

On cross-examination, he described the store, its counters, stated 
that he went to the store for the purpose of observing the plaintiff 
and stated that while experienced in making photographs he did not 
make any photographs of the store as he w as not instructed to do so 
1 hereupon, the cross-examination being concluded, the witness was 
excused from the stand, and prayers for instructions w r ere submitted 
to the court and argued by counsel. 

Thereafter the following occurred : 

“Mr. Gardiner: There is one question of rebuttal. Mr. Crow 
wall you take the stand, please. 

*? ogan: } TQU Cft lling him in rebuttal as vour witness? 

Mr. Gardiner: No, for further cross-examination" 

“Mr. Hogan: In response to the direct? 

“Mr. Gardiner: Mr. Crow*, did you subpoena a gentleman bv the 
name of Boyce? J 

“Mr. Hogan: I object as not cross-examination. 

“Mr. Gardiner: I make him mv witness in rebuttal 
“Mr. Hogan: I object. 

“The Court: What is it you want to show T ? 

Mr. Gardiner: I want to prove that they had another witness 
and did not put him on the stand and I claim that the jury, under 

2—3177a 



10 


REBECCA RAPPAPORT VS. 


the principle of law, have a right to assume that he would have tes¬ 
tified against them. 

“Mr. Hogan: There is no such rule of law. 

“Mr* Gardiner: Yes, there is. 

“The Court: Only under certain circumstances. 

“Mr. Gardiner: There are live or six names that were not called, 
and I have a right to argue to the jury under the law, and no 
10 explanation made of their absence, as to whether or not they 
would have testified against the defendant. 

“The Court: If you have any authority on that 1 will be glad to 
see it. 

“Mr. Gardiner: Our Court of Appeals has not passed upon it be¬ 
cause the courts have always granted it. 1 had the identical case- 

“The Court: If you will bring me that identical instruction, al¬ 
lowed by one of the Justices of the Supreme Court of the District of 
Columbia, and the case is one where there is nothing but a sub- 
pcena- 

“Mr. Gardiner: There was not even a subpoena. 

“The Court: A mere failure to call persons referred to on the 
witness stand, as to something that they observed, saw or heard, 
could not properly be commented on. W as this man Boyce your 
witness ? 

“Mr. Gardiner: No; 1 wanted to ask him if he was not here 
and he did not refuse to call him. 

“The Court: That is not rebuttal. 

“Mr. Gardiner: No; but it is a part of the cross-examination. 

“The Court: Cross-examination of what? This witness is like any 
other witness who was put on the witness stand to testify to certain 
facts. Now, testifying to certain facts, the range of his cross-examina¬ 
tion is precisely the same as the range of the cross-examina¬ 
tion of any other witness who has testified to facts; that is, it must 
be directed to the examination in chief. 

“Mr. Gardiner: Well, I had this identical question before Judge 
Stafford last year, where the conductor testified that he did give sev¬ 
eral names to the Company and those witnesses were not produced. 
The absence of one was explained, that they could not find him, but 
the absence of the other two was not explained and they were not 
produced, and 1 presented my authorities, and Judge Stafford 
granted my prayer that the jury might take that into consideration 
as any other fact in the case—that they had these names that they 
did not call. Of course if a man was dead they could show that he 
was dead, and if another was out of the city he could show that. 

“The Court: That is a novel proposition to me. 

“Mr. Hogan: And it is not the law, either. 

“Mr. Gardiner: Here is a situation like this, where the conductor 
said he got five or six names and turned them into the company and 
none of them except one witness is produced. 

“The Court : Suppose the investigator for the company examined 
those five or six witnesses and they say that they did not see any¬ 
thing of the accident. 
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“Mr Gardiner: And their absence is not explained_ 

T i fW ,,0t u.'n k that an >’ explanation is required. 

n Mr l; r :r r: ' ,n - vou i e *** i, e ha d 

“AfrH i an< l . ex<-used *»m without calling him? 

The Court: No I do not think that is proper. 

“The ° n ° r Wil1 al ‘°"' me an exce Pti°n? 

, trial c ? u f t ebarged the jury and read to it the granted in¬ 
structions, and thereupon counsel for the plaintiff stated that he had 
no exceptions to reserve to the charge H ” 1 h had 

And counsel for the plaintiff prays’the Court to sign and seal this 

air.7s i h E.\5r riingi1 ' j "» ' & 

J. HARRY COVINGTON, 

Signed in Duplicate. CMef Jmtice - 

• 

I indorsed: J I^iiw No. 58,333. Rebecca Rappaport, plaintiff vs 
Capita 1 Traction Company, defendant. Bill of exceptions ’ ’ 

vsr&s?. sas-Le-** » f 
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IN THE 


©ouri of AppwlH of % 
liatrirt of Columbia 

October Term, 1918. 


No. 3,177. 


REBECCA RAPPAPORT, Appellant, 

VS. 


CAPITAL TRACTION COMPANY, 
A CORPORATION. 


BRIEF IN BEHALF OF APPELLANT. » 


This is an appeal from a judgment rendered on a verdict 

returned by a jury in favor of the defendant below (ap. 
pellee). 


I. 

Statement of the Case. 

This is an action in tort. The declaration, which is in 
one count (R., pp. 1, 2 ), claims damages for personal in¬ 
juries to appellant. It charges in substance that on June 





14th, 1915, while the plaintiff was in the act of stepping 
from a car of the defendant company, then at a standstill 
at the comer of 8th and K Streets Northeast, the car was 
negligently started before she was safely off and she was 
thrown violently to the ground and caused to suffer certain 
severe and permanent injuries described in the declaration. 

Evidence was adduced on behalf of the plaintiff tending 
to show that she was in the act of getting off the car; was 
standing on the running-board and putting one foot to the 
ground when the car was started with her in that position. 
She was thrown to the pavement and seriously injured 

(R., p. 8). 

The witness, Walter Rappaport, produced by plaintiff, 
was asked on cross-examination over the objection of 
counsel what he had to do with putting in the claim before 
suit; and as to the time when plaintiff and her counsel con¬ 
sulted about the accident. To the action of the court in 
taking the answers, exception was duly noted and at the 
conclusion of the cross-examination counsel for plaintiff 
moved to strike all of this testimony. The court overruled 
the motion and an exception was noted (R., pp. 7 and 8). 

During the cross-examination of the conductor in charge 
of the car, produced as a witness for the defendant, he testi¬ 
fied that he had obtained the names of six or eight wit¬ 
nesses to the accident and turned them into the company 

(R., p. 9). 

Defendant produced as a witness, Francis C. Crow, who 
testified, among other things, that he is connected with the 
office of defendant’s counsel, in charge of investigation of 
claims for its legal department, and visited plaintiff’s store 
for purposes of observation. On cross-examination, coun¬ 
sel asked the court for leave to question this witness con¬ 
cerning one Boyce; whether he had been attending court 



under a subpoena, as a witness for defendant, and had been 
sent away without being called to the stand, so that with 
his answers before the jury, counsel for plaintiff could make 
fair comment on the defendant’s failure to call Boyce, which 
request, on objection by counsel for defendant, was denied 

by the court. To this action of the court an exception was 
noted (R„ pp. 9,10 and 11). 

II. 

Assignments of Error. 

1. The court erred in permitting defendant's counsel to 
cross-examine the witness, plaintiff’s son, as to when the 
plaintiff employed counsel. 

2. The court erred in overruling the motion to strike out 
all of the cross-examination of plaintiff’s son relating to the 
employment of counsel by plaintiff. 

3. The court erred in refusing to allow counsel for 
plaintiff to introduce evidence in rebuttal to prove that wit¬ 
nesses whose names had been given to the defendant by its 
conductor, had not been called by the defendant. 

4. The court erred in refusing to permit counsel for 
plaintiff to prove that the defendant had under subpoena 
and present in court, ready to testify during the trial of the 
case, one or more persons whose names had been furnished 

to the defendant as witnesses by the defendant company’s 
conductor. 

5. The court erred in refusing to permit counsel for 
plaintiff to argue to the jury that the witnesses referred to 
in the foregoing assignment of error were not produced by 
the defendant as witnesses at the trial, and it was a matter 
of reasonable inference to be considered by the jury that 
the said persons were not called as witnesses because the 
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testimony which they would have given was adverse to 
defendant. 


III. 

Argument. 

The five assignments of error involve but two general 
propositions, both concerning the admission or exclusion 
of testimony. The first and second assignments will be 
considered together, as they are directed to a line of im¬ 
proper cross-examination allowed by the court. The re¬ 
maining assignments of error may be grouped for con¬ 
sideration and involve the question whether the failure of 
the defendant to call certain witnesses raised a presump¬ 
tion that their testimony would have been adverse to 
defendant. 

1. The line of cross-examination of the plaintiff’s wit¬ 
ness, Walter Rappaport, involved in the first and second 
assignments of error, was objected to on the ground that 
the questions called for immaterial and irrelevant testimony 
and were simply put for the purpose of creating a preju¬ 
dice in the mind of the jury. The testimony objected to 
had no connection with anything this witness said on direct 
nor did the cross-examiner point out its materiality or 
relevancy to the court. It was conceded by the trial judge 
that the answers had “no bearing on the question of either 
the negligence of the defendant or the fact that there was 
an injury to the plaintiff” (R., p. 8). The answers should 
not have been taken and after they were received the 
motion to strike out the testimony should have been granted, 
as it was clear that to permit it to remain could have but 
one result, namely, a prejudice against plaintiff. 
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2. The third, fourth and fifth assignments of error relate 
to the court’s refusal to allow plaintiff’s counsel to inter¬ 
rogate defendant’s investigator and detective, Crow, about 
one Boyce, in attendance on the court as a witness for 
defendant under subpoena. It had been shown on cross- 
examination of defendant’s witness, the car conductor, that 
he had taken the names of some six or eight witnesses to 
this accident and turned them in to the defendant company 
(R., p. 9). While the rule is, that counsel calling a wit¬ 
ness may be required to state what he expects to prove by 
such witness, where it is not clear to the court that his line 
of examination is material or relevant, because he is ex¬ 
pected to know what his witness can testify to, a different 
rule applies where a witness is under cross-examination for 
the reason that the cross-examiner cannot be expected to 

know what is within the knowledge of the adverse party’s 
witness. 


Yet it is apparent from the record that the purpose of 
the questions put to Crow (R., pp. 9, 10) was to elicit the 
information whether Boyce was one of the witnesses whose 


names were taken by the conductor and whether he had 
been held in court by the defendant’s subpoena and then 
sent away without giving his testimony. Plaintiff was en¬ 
titled to develop this on the cross-examination. From 
Crow’s direct testimony it is apparent that the names turned 
in by the conductor were received by him as investigator 
of claims. If the answers had been taken, it might have 
been shown that Boyce was one of the witnesses to the 
accident; that it was peculiarly within the defendant’s 
power to produce him; and that it did not do so, thus cre¬ 
ating the presumption that his testimony, if produced, 
would have been unfavorable. Plaintiff’s counsel was en¬ 
titled to speak of this presumption to the jury. 












This court in the case of Chesapeake Beach Railway Co. 
vs. Brez, 39 App. D. C., 58, quotes on page 71, the rule 
announced by the Supreme Court of the United States in 
Graves vs. U. S., 150 U. S., 118-121, as follows: 

“The rule, even in criminal cases, is that if a 
party has it peculiarly within his power to produce 
witnesses whose testimony would elucidate the 
transaction, the fact that he does not do it creates 
the presumption that the testimony, if produced, 
would be unfavorable.’’ 

For the errors above pointed out the judgment should 
be reversed and the case remanded for a new trial. 

Respectfully submitted, 

EDWARD S. DUVALL, 

Attorney for Appellant. 
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(ttourt of Apjttala, Eiatrirt of (Solombta 


October Term, 1918. 


No. 3177. 


Rebecca Rappaport, Appellant, 

vs. 

The Capital Traction Company, Appellee. 


BRIEF FOR APPELLEE. 


I. 

Statement of the Case. 

Appellant, hereinafter called plaintiff, sued appellee, 
hereinafter called defendant, to recover damages for in¬ 
juries claimed to have been sustained as a result of the neg¬ 
ligent sudden starting of car of the defendant on which 







plaintiff was a passenger; in her declaration she alleged 
that “while plaintiff was attempting to alight from a south 
bound car of the defendant company * * * the said 
car * * * was started, which caused the car to move 
suddenly, which sudden movement of the car, while plain¬ 
tiff was attempting to alight from said car, caused the 
plaintiff to l>e thrown” and injured. 

The case was tried to a jury. Testimony of the plaintiff 
and witnesses called on her behalf tended to sustain the 
above quoted allegation. Testimony adduced on behalf of 
the defendant tended to prove that the car had stopped for 
a sufficient length of time to permit passengers desiring 
to alight from or board the same to do so; that after 
standing for a reasonable time, and before the plaintiff in¬ 
dicated her purpose to alight at the point, the car was 
started, whereupon plaintiff arose from her seat and stepped 
from the car before, by the exercise of due diligence, de¬ 
fendant's employees had sufficient time to again stop it. 
The specially requested instructions and the general charge 
of the court are not included in the record, but the case 
was submitted to the jury on charge and instructions ap¬ 
parently so obviously fair that at the conclusion of the 
charge it affirmatively appears that “counsel for the plain¬ 
tiff stated that he had no exceptions to reserve to the 
charge” (R., p. 11). The jury, undoubtedly believing de¬ 
fendant’s theory of the case, found a verdict for it. 

The case comes here on appeal because of alleged error 
committed by the trial court in two instances, the first re¬ 
lating to the admission and the second to the exclusion of 
evidence. 
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Argument. 

casesZ™ °‘ err ° r 3re es P eeia,, y unwilling to reverse 
ases because unimportant and possibly irrelevant tes 

■mony may have crept in. unless there is reason to 

!P ract, cal injustice has been thereby caused ” 
Williamson vs. United States, 207 U. S„ 45L ' 


recs 1 th?^ C |" ed aS , 3 W ' tneSS her son ' He did not wit- 
.e-s the accident and his testimony related solely the char- 

ac er a,, extent of plaintiff’s injuries and disability, and 
>,< se 1 ,°« , S eri " g - AIS °’ S0le 'y for th ^ same pur¬ 
sue u ms ru ‘ eStified - The accident occurred 

mother as • ’ THC S ° n h ' S test,mon y described his' 

no her as in a semi-conscious condition when he saw her 

itnef ' h he ^ ° f thC aCcklent: she could not talk to 
ness, she just moaned and groaned and tossed about and 

complained (not by words for she could not talk but) by 

ei actions; the next day the doctor came three times; she 

"as in the same condition as the night before, “groaning 

and muttering unintelligibly * * * and that condition 

lasted, I should say-that serious condition-for over a 
week * * *” (R„ p . 6) . ° ver a 

On cross-examination of this witness, it appeared that 
he plaintiff, thus described, had l*en party to a consulta- 
-on with her attorney at her home within four davs after 
the accident. Manifestly, in the light of the d.Vect ex- 
animation, this was proper cross-examination and relevant 
testimony The fact that it was an attorney the consulta¬ 
tion was held with made the case no different than if she 

iao consulted with any other person or had been able to 
receive social visits. 


v 
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As introductory to the above mentioned testimony, for 
tlic purpose of eliciting the fact whether the witness being 
cross-examined knew the time of the consultation and the 
making of the claim resulting therefrom, and also showing 
the activity of the witness, if any, in behalf of the plaintiff 
—all unquestionably relevant subjects of inquiry—were the 
questions referred to on page 7 of the record asked. It is 
submitted that the propriety of the cross-examination ob¬ 
jected to is too plain for argument. And the mere state¬ 
ment of plaintiff’s counsel that the questions were simply 
prejudicial can not avail to show that fact. Because the 
cross-examination was undoubtedly proper, it is submitted 
the assignments of error based thereon must be overruled. 

In no event could the matter complained of have preju¬ 
diced plaintiff’s case. Posey zs. Hanson, 10 App. D. C., 
496. 

Defendant called as a witness Francis C. Crow, who tes¬ 
tified that he is employed by defendant, connected with the 
office of its counsel, is in charge of the investigation of 
claims for its Legal Department, and that at the request 
of the defendant s counsel he visited the plaintiff’s store, 
where he observed that plaintiff walked without limp or 
impediment of any character in her motion, whereas in the 
court during the trial plaintiff walked with a limp and ap¬ 
parent effort. For no other reason was the defendant Crow 
called than to give this testimony, and to no other thing 
did he testify. The statement as to the character of his 
employment was merely descriptive and explanatory of 
why he called at plaintiff’s store and observed her move¬ 
ments. The substance of Crow’s entire direct examination 
is in the record (p. 9) ; he was cross-examined, his cross- 
examination was concluded, “the witness was excused from 
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the stand, and prayers for instructions were submitted to 
e and argued by counsel.” 

At this stage of the case, when the taking of testimony 

3 clos «<’ there being no reopening of the case for that 
purpose by any leave sought or obtained, Mr. Crow was 
tailed to the witness stand by plaintiff’s counsel, “for fur¬ 
ther cross-examination” and asked whether or not he had 
subpoenaed “a gentleman by the name of Boyce”; it being 
ojected that this was not cross-examination, plaintiff’s 
counsel expressly stated “I make him my witness in re- 


We pause here in our examination of the record to call 
attention to the fact that plaintiff’s brief in this Court con¬ 
tends that the questions propounded to Crow, objections to 
which were sustained, were on cross-examination, and that 
the failure to inform the Court what facts were expected 

to be elicited is accounted for by the fact that this was 
cross-examination. 

An examination of the record will fail to show what 
facts adduced by the defendant in the presentation of its 
case could possibly have been rebutted bv the line of ex- 
animation sought to be made of Mr. Crow. 

It is now contended, because the defendant’s conductor 
“testified that he had obtained the names of six or eight 
" ib'esses and had turned them in to the company,” that the 
failure of the defendant to call as a witness a man by the 
name of Bovce, apparently well-known to plaintiff’s coun¬ 
sel, and not shown to have had any connection with the 
defendant, not shown to have lreen an employee of the de¬ 
fendant, not shown to have been a passenger on the defen¬ 
dant s car, not shown to have been one of the six or eight 
w hose names were obtained by the conductor, not shown fr 
have been one who either could testify to material facts in 
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the case or peculiarly in the power of the defendant to pro¬ 
duce, resulted in permitting either (a) the eliciting of testi¬ 
mony in rebuttal in no way responsive to, or having the 
slightest tendency to rebut, evidence adduced by the de¬ 
fendant; or ( b) permitting the cross-examination of a wit¬ 
ness with respect to matters not touched upon in his direct 
examination, and, therefore, not responsive thereto. To 
state the propositions is to refute them. 

In the instant case, it is earnestly contended on behalf of 
the plaintiff that the mere failure to call six or eight persons 
whose names were taken by a conductor at the time of the 
accident, or to explain their absence, gives rise to a pre¬ 
sumption that if called those persons would have testified 
to facts prejudicial to the contentions of the defendant. 
Even if this were the law, which it is not, it would not have 
made permissible the attempted examination of the witness 
Crow under the circumstances shown bv the record in this 
case (pp. 9-11). There is no case to sustain the conten¬ 
tion. It has been directly ruled to the contrary. Yula rs. 
N. Y. & 0. C. R. Co ., 78 N. Y. S., 770. In that case Yula 
sued the defendant Railway Company for damages for in¬ 
juries resulting from a fall while alighting from defendant’s 
car. There was a verdict for defendant. Judge Gaynor, in 
disposing of precisely the contention that is now made here, 
in his opinion, said: 

“The conductor testified that he took the names of 
passengers on the car at the time of the accident for 
witnesses; but none of them was called as a witness. 
Counsel for the plaintiff argued to the jury that it was 
the duty of the defendant to call them, and that the 
presumption of law was that if called their testimony 
would be against the defendant. The Court charged 
the jury that the defendant was under no duty to call 
them; that there was no such presumption, and that the 
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case had to lie decided on the evidence produced, and 
without regard to the failure of the defendant to call 
such passengers; and this was excepted to. I am 
aware of no rule creating such a presumption against 
a party, or even permitting the testimony he presents 
to be looked upon less favorably, for his failure to call 
other persons as witnesses, except in the case of wit¬ 
nesses in the employ of the party or in some other way 
so related to or associated with him that the law pre¬ 
sumes that they would be favorably disposed to him if 
called; and in such case it must be made to appear that 
such persons were witnesses of the occurrence in order 
that the presumption may arise at ail. Passengers on 
the car do not come in such category in respect to 
either party in cases like this. Prudence dictates to 
each party to get their names, if possible, but failure 
to call them as witnesses amounts to nothing.’’ 

In the case of Rcchil vs. Fraas, 114 N. Y. S., 17, the 
Appellate Division in 1908 held that it was error for the 
trial court to permit plaintiff’s counsel to argue that un¬ 
favorable presumptions could lie indulged in from failure 
of defendant to call a witness in the following circum¬ 
stances . The action was for damages for negligence of the 
defendant in knocking plaintiff down in the street with his 
horse and wagon. “It appeared,” says the Court in its 
opinion, “in evidence that at the time of the accident there 
was a boy riding about in the wagon with the defendant’s 
driver, who was going from place to place on the defen¬ 
dant’s business. He was not in the employ of the defen¬ 
dant, but a stranger to him, had no right to be in the wagon, 
and was probably a distraction to the driver there. The 
driver was called as a witness, but this boy was not called. 
He was present during the trial to the knowdedge of both 
sides. In summing up, the learned counsel for the plaintiff 
stated in substance that if the defendant wanted the truth, 
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he would have called this boy as a witness; that if the driver 
told the truth, he could have corroborated him; that it was 
defendant’s duty to call him as a witness. The learned 
counsel for the defendant objected to this at the outset, and 
at intervals afterwards, but the Court overruled the objec¬ 
tion, and allowed counsel for the plaintiff to reiterate and 
discuss the matter in this tenor at length. This was error” 
We quote further from the Court’s opinion in that case: 

“Must a street railroad company, in an action for 
damages against it for a street injury, call the by¬ 
standers and passengers who were known to it to have 
l>een present at the accident, as is revealed by the 
course of the trial? Must the trial judge rule that it 
was for it to prove an excuse for not calling such 
strangers in order to escaj)e being subject to an un¬ 
favorable inference? Is a green grocer obliged to call 
a stranger or idler w ho gets on his delivery wagon and 
rides in it in its rounds talking with and distracting his 
driver, and quite likely the cause of the accident? It is 
certainly not so understood and not the practice in the 
trial courts. On what theory must the party either call 
such persons as witnesses or else account for not call¬ 
ing them in order to escape having opposing counsel 
and the trial judge tell the jury that for not calling 
them they may draw’ an unfavorable inference as to the 
truth of the evidence produced by such party? And 
if he must, where does such obligation to excuse him¬ 
self end? We have never decided any such thing in 
this State, but have kept the rule within its proper lim¬ 
its. * * * Judgment reversed/’ 

An examination of the record does not show’ that the 
“gentleman bv the name of Boyce,” referred to in the ques¬ 
tions of plaintiff’s counsel to the witness Crow, and in the 
colloquy between that counsel and the trial court, knew’ 
anything of value at all about the accident, but the record 
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<loes disclose quite apparently that Boyce was' known to 
plaintiff s counsel, and plaintiff s counsel indicated that he 
desired to show that during the trial Boyce was in the court. 
Why then was he not called on plaintiff’s behalf? It is cer¬ 
tainly settled beyond dispute that the circumstances that a 
particular person, who is equally within the control of both 
parties, is not called as a witness, lays no ground for any 
presumption against either party. Said the Supreme Court 
of Connecticut in Scovill vs. Baldwin, 27 Conn., 316: 


“The Court ruled correctly also, that the defendant 
had no right to draw any inference against the plain¬ 
tiff, because he had not produced one Butler as a wit¬ 
ness in his favor. The circumstances that a particular 
person, who is equally within the control of both par¬ 
ties, is not called as a witness, is too often made the 
subject of comment before the jury. Such a fact lavs 
no ground for any presumption against either party. 

I f the witness could aid either party, such party would 
probably produce him. As he is not produced, the jury 
have no right to presume anything in respect to hfs 
knowledge of any facts in the case, because they are 
to try the case upon the facts shown in evidence, and 
upon them alone, without attempting to guess at what 
might be shown if particular persons were produced by 
the parties.” 

The authorities are too numerous to quote from or even 
cite further. They will be found collated in an elaborate 
note in American and English Annotated Cases, Vol. 31 

(Ann. Cas. 1914 A), 909-935, with particular reference to 
pages 916-17. 

In Erie Railroad Company vs. Kane , 118 Fed., 223, the 
Court held it was error to instruct that an inference un¬ 
favorable to a party to a civil suit might be drawn from 
his failure to place on the stand a witness who was present 
in court in obedience to a subpoena and equally accessible 
to both parties. 













In Diet vs. Mo. Pac. Ky. Co., 37 Mo. App., 454, the Court 
said: 

“The plaintiff further claims that the fact that the 
defendant * * * failed to call McDonald and 

\\ aters, who were present in court, as witnesses in its 
own behalf, is equivalent to some evidence that * * * 
these witnesses, if called, would have substantiated 
plaintiff s case. This view, to say the least, is novel. 
* * * Ordinarily the circumstance that a particular 

I>erson, who is equally within the control of lx>th par¬ 
ties, is not called as a witness lays no ground for any 
presumption against either." (Citing Scovilt vs. Bald¬ 
win, 27 Conn., 318; Bent vs. Lewis,'88 Mo., 470.) 

There is nothing in C hesapeake Beach Railway Company 
is. Brcz, 39 App. D. C., 58, or Graves vs. United States , 
150 U. S.. 118, cited by plaintiff, contrary to the law as 
above stated. In the Brez case, the defendant failed to call 
as a witness its own employee, the gripman, “who was in a 
better position than any passenger on the cars to see what 
caused the injuries” (39 App. D. C., loe. c/7., 71). In the 
Graves case, the Supreme Court merely stated the well set¬ 
tled rule regarding the presumption from failure to call a 
witness who the “party has it peculiarly within his power 
to produce" when there is some showing that such witness’s 
testimony “would elucidate the transaction.” Certainly it 
does not appear that the person named Boyce, referred to in 
the record, knew any facts that would elucidate the transac¬ 
tion which gave rise to this litigation, and with equal cer¬ 
tainty it does appear that Bovce, whoever he was, was 
equally accessible to the plaintiff. 

Tn conclusion, it is to be noted, though we feel no neces¬ 
sity for placing reliance thereon, that the cross-examination 
of the witness Crow had been concluded, he had been ex- 
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cused from the stand, the taking of testimony was at an end 

; d z i ::v r tructions i,ad been presem;d *> 

ar ^ d - when an attempt was made, without leave, first, 
eta 11 Crow for cross-examination, and, second, to open 
e case tor the purposes of rebuttal. “That the reception 
or exclusmn of testimony, in such circumstances, is within 

the tnaI court * which will not be interfered 
, h th,s Court ' exce P‘ where there is a showing that the 
discretion is clearly abused, is definitely settled.” Jones on 

vtdence, Sec. 814; Lansburgh vs. Wimsatt, 7 App. D. C. 

loc. at, 275-6; Robinson vs. Parker, 11 App. D. C., 132* 

where ,t -s said: “The trial has its regular stages of progress,’ 

and the evidence should be introduced with direct reference 

thereto. We cal! attention to this principle as the orderly 

procedure of trials lielow would seem to require its rean- 
nunciation here. 

Conclusion. 

It is respectfully submitted that the trial was without er¬ 
ror, that the contentions here made by the plaintiff are 

ckarly unmentorious. and that the judgment should lie 
affirmed. 

h rank J. Hogan, 

_ Attorney for Appellee. 

\\ ashington, D. C.-, 

September 26. 1918. 



